STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

KI M ANNE BROMN,
Petitioner,
Case No. 05-1905

VS.

VESTERN STEER/ STARKE FOODS,
I NC. ,

Respondent .

N N N N N N N N N N N

RECOVMENDED ORDER

This cause cane on for final hearing, as noticed, before
P. Mchael Ruff, duly-designated Adm nistrative Law Judge of the
Di vision of Adm nistrative Hearings. The hearing was conducted
in Starke, Florida, on February 27, 2006. The appearances were
as follows:

APPEARANCES

For Petitioner: KimAnne Brown, pro se
15113 Sout heast 25th Avenue
Starke, Florida 32055

For Respondent: Melissa A Dearing, Esquire
Cof f man, Col eman, Andrews
& Grogan, P.A
Post O fice Box 40089
Jacksonville, Florida 32203

STATEMENT OF THE | SSUE

Whet her the Respondent Enpl oyer has commtted an unl awf ul

enpl oynent practice, as defined by the Florida Cvil R ghts Act,



Chapter 760, Part |, against Petitioner, on the basis of her age
and/ or handi cap.

PRELI M NARY STATEMENT

On January 12, 2005, the Petitioner Kim Anne Brown
("Ms. Brown") filed a conplaint of discrimnation against the
Respondent, Western Steer/Starke Foods, Inc. ("Wstern Steer")
al l eging that she was suspended from her position as a server
because of her age and handi cap (al coholism, in violation of
the Florida Cvil R ghts Act of 1992 ("FCRA"). A Determ nation
of No Cause was entered by the Florida Conmm ssion on Human
Rel ati ons (Comm ssion) on April 18, 2005.

The Petitioner tinely filed a Petition for Relief on
May 18, 2005, which was referred to the Division of
Adm ni strative Hearings. The matter was transnmitted to the
under si gned and was noticed for a hearing to be conducted on the
above date.

The hearing was conducted as noticed. During the hearing,
the Petitioner testified on her own behalf and presented the
testimony of Ken Weaver and Sheila Lee. The Petitioner also
admtted into evidence Exhibit P-1 and Conposite Exhibit P-2.
The Respondent elicited testinony fromthe foregoi ng wtnesses
t hrough cross-exam nation, and al so conducted the direct

exam nations of Donald Robert Thomas, Jr., and Harry M



Hatcher 111. In addition, Western Steer admtted into evidence,
wi t hout objection, Exhibits R1 through R 10.

A transcript was filed on May 8, 2006, and the parties
timely submtted Proposed Recommended Orders.

FI NDI NGS OF FACT

1. The Respondent Western Steer hired the Petitioner as a
server for its Starke, Florida restaurant approximtely ten
years ago.

2. As a result of an al cohol abuse problem in February
2002, the Petitioner joined the |Iocal Alcoholics Anonynous. The
Petitioner contends that she has not inbibed in alcoholic
beverages in over three years.

3. The Petitioner believes that she may have di scl osed her
sobriety to Ken Waver in Septenber 2002 after receiving a
negati ve performance eval uation, although she is certain that
she woul d have disclosed it to himin February 2003. In that
regard, the Petitioner displayed a nedallion signifying sobriety
to Western Steer's owner, Harry Hatcher, and the Ceneral
Manager, Ken Weaver. Both M. Hatcher and M. Waver expressed
that they were proud of her acconplishnent. Furthernore, the
Petitioner acknow edged that she considered M. Hatcher to be "a
wonder ful man" and a friend, and acknow edged that he had hel ped
her financially throughout her enploynment for Western Steer.

The Petitioner also recalls that, in approximtely 2004, she



advi sed fl oor manager Don Thonpson that she was a recovering
al coholic, and that he |ikew se encouraged her to maintain her
sobriety.

4. The Petitioner conplained that, thereafter, in
Sept enber 2002, she and three other Western Steer enpl oyees
recei ved performance eval uations. The Petitioner contends that,
with the exception of one of the enployees, all enployees who
were evaluated in 2002, including her, received negative
eval uations. The Petitioner acknow edged, however, that the two
ot her individuals receiving negative eval uati ons were younger
than her, and that she did not have any information to suggest
t hat these individuals were al coholics or had sone ot her
disability. Further, the Petitioner admts that she discl osed
al coholismonly in reaction to having received the negative
eval uati on.

5. The Petitioner contends that, in April 2003, two co-
wor kers i nformed her of a conmment nmade by Assistant Manager
Sheila Lee that Petitioner should be in a rehabilitation
facility. The Petitioner did not believe that, in nmaking this
statenent, Ms. Lee was discrimnating agai nst her because of her
status as a recovering alcoholic; rather, she believed that

Ms. Lee nmade this statenent because she was angry with
[ Petitioner] because [Petitioner] can get sober and she can't.”

In any event, the Petitioner clains to have reported Ms. Lee's



comment to M. Hatcher and M. Waver, and the Petitioner
recalls that both nen were very supportive of her, and did not
condone Ms. Lee's alleged comment. |Indeed, after the Petitioner
reported Ms. Lee's alleged comment to M. Hatcher and M. Waver
in April 2003, the Petitioner acknow edged that she did not hear
any other comments after that. Notably, when asked if anyone
ever made any comments about her al coholism the Petitioner
recall ed Western Steer enpl oyees and managers telling her that
"they're proud" of her continuing to abstain from al cohol use.
Petitioner also recalled that during her April 2003 conversation
with M. Waver and M. Hatcher, she volunteered to take a drug
test, but that both nen told her that was unnecessary.

6. On February 9, 2004, the Petitioner net wwth then floor
manager Don Thonpson to discuss the Petitioner's devel oping
pattern of tardiness and custoner conplaints. Specifically,

M . Thonpson di scussed with Petitioner the pattern of tardiness
that was developing as reflected in her tinme cards for January
and February 2004, and al so addressed conpl aints he had received
fromother servers regarding the Petitioner's strange behavi or
and her inability to keep-up with her station. The Petitioner
admts that she was advised at that tinme that any future
violations would result in term nation.

7. Notwi thstanding M. Thonpson's warning that future

violations would result in termnation, M. Thonpson had to



counsel the Petitioner on April 8, 2004. During that counseling
session M. Thonpson again discussed with the Petitioner his
concern over her continued pattern of tardi ness and her strange
behavi or.

8. Finally, on July 8, 2004, the Petitioner was suspended
indefinitely, and subsequently was asked to undergo a nedical,
drug, and al cohol exam which she agreed to do.

9. The Petitioner's suspension, however, was notivated by
the Petitioner's pattern of tardiness, as well as the behaviors
that had surfaced in the nonths | eading up to her suspension.
In that regard, while the reporting tinme for servers had al ways
been either 10:00 a.m or 10:45 a.m, the Petitioner had
devel oped a pattern of reporting to work well after the
designated start tine. Specifically, on July 25, 2004,
Petitioner was schedul ed to begin work at 10:45 a.m \Wen the
Petitioner still had not arrived by 11:45 a.m - one hour into
her shift - Ms. Lee contacted the Petitioner at hone, apparently
waki ng her. The Petitioner acknow edged t hat she had over sl ept
and asked Ms. Lee if she should still report to work. Because
it was so far into her shift, however, Ms. Lee advised the
Petitioner that it was not necessary for her to report to work.

10. In addition to the Petitioner's pattern of tardiness,
the Petitioner engaged in very bizarre behavior, including:

tal king very loud, talking to herself, appearing to be unaware



of her surroundi ngs, and i ncoherent. She exhibited great
difficulty in keeping up with her section. 1In fact, while the
servers are expected to assist one another in keeping up with
their sections, the Petitioner's fellow servers repeatedly
conpl ai ned about having to render excessive assistance to the
Petitioner. Mreover, there was a report regarding the
Petitioner sticking her finger in food at the buffet, and taking
food out while licking her fingers. The Petitioner acted in a
very theatrical manner in the presence of custoners, including
how i ng, singing |oudly, skipping, and "sashaying"” through the
restaurant.

11. Western Steer was receiving an increasing nunber of
custoner conplaints regarding the Petitioner, including requests
by custoners to be seated in a station other than the
Petitioner's station, or to be noved fromthe Petitioner's
station after initially being seated there.

12. In light of all of these attendance and behavi or al
i ssues, M. Hatcher and M. Waver determ ned that a suspension
was appropriate. M. Waver nmet with the Petitioner to advise
her of the suspension on July 28, 2004.

13. In the interim M. Waver and M. Hatcher also
di scussed their concern that there may be sonething notivating
the Petitioner's behavior. Notw thstanding that M. Hatcher's

initial inclination was to termnate the Petitioner for failure



to inprove her attendance and perfornance, despite nunerous
counsel i ng sessions, since the Petitioner had previously

vol unteered to take a drug and/or al cohol test, M. Hatcher and
M . Weaver decided such a test was a reasonabl e net hod of
determining if the Petitioner was fit for duty. Since the
Petitioner conplained about not feeling well, and M. Waver had
personally observed her difficulties in getting around the
restaurant, they also agreed that a nedical exam nation may be
useful in determ ning whether such issues mght be affecting her
performance. M. Waver therefore requested that the Petitioner
submt to a nedical, drug, and al cohol exam which she agreed to
do.

14. Wiile the Petitioner asserts that various nmanagers
criticized her performance, the Petitioner acknow edged that no
one at Western Steer ever linked her performance deficiencies or
her status as an al coholic or recovering al coholic.

15. The Petitioner also acknow edged that al coholismdid
not inpact her ability to breathe, wal k, sleep, engage in sexual
rel ations or reproductive activity, work, care for herself,
perform manual tasks, hear, speak, |earn, or perform any other
major life activity. Indeed, the Petitioner admtted that she
could pretty nmuch do anything that she did before she ever

started consum ng al cohol .



16. Additionally, aside fromdisplaying her nmedallion to
M. Hatcher and M. Waver in February 2003, the Petitioner has
provi ded no ot her docunentation to Western Steer regardi ng her
status as a recovering al coholic.

17. O her than her speculation that she was discrim nated
agai nst because of her al coholism the Petitioner admts that
nobody at Western Steer ever nmade any conments or engaged in any
conduct which woul d suggest that they were discrimnating
agai nst her on the basis of her alcoholismor status as a
recovering al coholic.

18. Finally, the Petitioner presented no evidence
i ndi cating that M. Hatcher, M. Waver, or anyone el se
di scri m nated agai nst her on the basis of age. Notably, the
Petitioner acknow edged that M. Hatcher was ol der than her, and
M. Weaver and Ms. Lee were approximately the sanme age.

CONCLUSI ONS OF LAW

19. The Division of Adm nistrative Hearings has
jurisdiction of the subject matter of and the parties to this
proceedi ng. 88 120.569 and 120.57(1), Fla. Stat. (2005).

20. The Florida Gvil R ghts Act of 1992, as anended,
Chapter 760, Florida Statutes, proscribes discrimnation against
any individual with respect to terns, conditions, or privileges
of enploynment on the basis of, anong other attributes, age or

handi cap. 8 760.10(1)(a), Fla. Stat. (2005)



20. Since the FCRA was patterned after Title VII of the
Cvil Rights Act of 1964, as anended, 42 U.S.C. 88 2000e-2000el7
("Title VII"), the Age Discrimnation in Enploynent Act of 1967,
as anended, 29 U. S.C. Sections 621-623 ("ADEA"), and the
Americans Wth Disabilities Act of 1990, as anended, 42 U.S. C
Section 12101-12213; case law interpreting Title VII, the ADEA
and the ADA is applicable to cases arising under the FCRA

Florida State Univ. v. Sondel, 685 So. 2d 923, 925 n. 1 (Fla.

1st DCA 1996).
21. The Petitioner has the burden of establishing a prim

facie case of discrimnation. Conbs v. Meadowcraft, Inc., 106

F.3d 1519, 1527-1528 (11th Cr. 1997), cert. denied, 522 U S.

1045 (1998). Disparate treatnent clains require proof of
discrimnatory intent either through direct, statistical or

circunstantial evidence. Denney v. City of Albany, 247 F.3d

1172, 1182 (11th G r. 2001). Since the Petitioner has failed to
set forth any direct evidence, she nust rely on circunstantia
evi dence to prove discrimnatory intent, using the franmework

established in McDonnel | - Dougl as Corporation v. Geen, 411 U S

792 (1973).

22. If the Petitioner carries her burden, the burden then
shifts to the enployer to rebut the inference of discrimnation
by articulating a non-discrimnatory reason for its enpl oynent

action. Reeves v. Sanderson Plumbing Prod. Inc., 530 U S. 133,

10



142 (2000); Holifield v. Reno, 115 F.3d 1555, 1564 (11th Cir

1997). This burden, however, is "exceedingly light." 115 F.3d
at 1564. The enpl oyer need only offer adm ssi bl e evidence
sufficient to raise a genuine issue of fact as to whether it had
a legitimte reason for taking the contested enpl oynent action.

Chapman v. A 1. Transport, 229 F.3d 1012, 1024 (11th C r. 2000)

(en banc).

23. Once the enployer articulates a |legitimte, non-
di scrimnatory reason for its actions, the inference of
di scrim nation di sappears, and the burden shifts back to the
Petitioner to prove that the proffered reason was nerely a
pretext for intentional discrimnation. Reeves, 530 U S. at

142; Schoenfield v. Babbitt, 1257 at 1269 168 F.3d (11th Cr.

1999) .

24. The Suprene Court of the United States, in Reeves
supra. clarified the circunstances in which an enployer is
entitled to judgnent as a matter of |aw under the burden
shifting mechani sm stati ng:

There will be instances where, although the
Petitioner has established a prima facie
case and set forth sufficient evidence to
reject the defendant's explanation, no
rational factfinder could conclude that the
action was discrimnatory. For instance, an
enpl oyer would be entitled to judgnent as a
matter of law if the record concl usively
reveal ed sone ot her, nondiscrimnatory
reason for the enployer's decision, or if
the Petitioner created only a weak issue of

11



fact as to whether the enployer's reason was
untrue and there was abundant and

uncontroverted i ndependent evidence that no
di scrim nation had occurred.
Id. at 148.
25. The Reeves Court further explained that the
determ nati on of whether judgnent as a matter of lawis
appropriate in a given case will turn on "the strength of the

Petitioner's prinma facie case, the probative value of the proof

that the enployer's explanation is false, and any other evidence

t hat supports the enployer's case that may properly be

considered on a notion for judgnment as a matter of law.” 1d. at
148- 149.
26. "Direct evidence of discrimnation is evidence which,

if believed, would prove the existence of a fact [in issue]

wi t hout inference or presunption.” Earley v. Chanption

International, Corp., 907 F.2d 1077, 1081 (citing Carter v. Gty

of Manm, 870 F.2d 578, 581-582 (11th Cir. 1989) (enphasis in

original); see Holifield, 115 F.3d at 1561.

27. Here, the Petitioner has not produced any adm ssible
evi dence of discrimnatory statenments by a deci si onmaker that
coul d be considered direct evidence of age or disability

di scrim nati on.

12



28. Because the Petitioner has no direct evidence of
di scrimnation, the Petitioner nust produce circunstanti al
evi dence of handicap discrimnation. Specifically, the
Petitioner nust prove by a preponderance of the evidence that
she" (1) is handicapped; (2) is a qualified individual; and (3)
was subjected to unlawful discrimnation because of her

handi cap. Hilburn v. Murata Elec. North Anerica, Inc., 181 F.3d

1220, 1226 (11th Cr. 1999); Brand v. Florida Power Corp., 633

So. 2d 504, 510, n. 10 (Fla. 1st DCA 1994).
29. Even if the Petitioner were considered a qualified
i ndi vidual, the Petitioner has not submtted conpetent evidence
to establish that she was handi capped, or that she was subjected
to unl awf ul handi cap di scri m nati on.
30. The Petitioner cannot establish that she is
handi capped or disabl ed under any of the definitions contained
in 42 U S.C. 8§ 12102(2), which is part of the Anericans Wth
Disabilities Act. That section defines "disability" as:
(a) A physical or nental inpairnent that
substantially limts one or nore of the
maj or life activities of an individual;

(b) a record of such inpairnent; or,

(c) being regarded as having such
i mpai r ment .

42 U.S.C. § 12102(2).

13



31. Under the first definition, the Petitioner nust
establish that her alleged inpairnment substantially limts one
or nore major life activities. The U S. Equal Enpl oynent
Qpportunity Conmi ssion defines "major life activities" to
i nclude caring for oneself, perform ng nmanual tasks, wal ki ng,
seei ng, hearing, speaking, breathing, |earning, and working. 29
CFR § 1630. 2(i).

32. The reqgul ations further specify that, in order to
establish a substantial limtation in any one of these mgjor
life activities, the Petitioner nust show that she is:

(a) wunable to performa nmgjor life activity
that the average person and the genera

popul ati on can perform or

(b) significantly restricted as to the
condition, manner or duration under which an
i ndi vi dual can perform a particul ar major
life activity as conpared to the condition,
manner, or duration under which the average
person in the general population can perform
the sane major live activity.

33. During the hearing on this matter, the Petitioner
admtted that she was not substantially limted in any of the
foregoing major life activities as a result of her al coholismor
status as a recovering al coholic. The Petitioner acknow edged
t hat al coholismdid not inpact her ability to breathe, walk,
sl eep, engage in sexual relations or reproductive activity,

wor k, care for herself, perform manual tasks, speak, |earn, or

performany other life activity. |Indeed, the Petitioner

14



admtted that she could pretty nmuch do anything that she did
bef ore she ever started consum ng alcohol. Therefore, the
Petitioner did not show she is disabled by being substantially
limted in a major life activity and Western Steer is entitled
to dism ssal of the Petitioner's handicap claimpremsed on this
portion of the definition.

34. To the extent that the Petitioner maintains that she
is disabled by virtue of a record of an inpairnment, the record
of inpairment definition includes a person that "has a history
of , or has been msclassified as having, a nental or physical
i npai rment that substantially [imts one or nore major life
activities." 29 CF.R 8§ 1630.2(k). This definition is
satisfied "if a record relied on by an enpl oyer indicates that
t he individual has or has had a substantially limting
inpairment . . ." There are many types of records that could
potentially contain this information, including but not limted

to, education, nedical, or enploynent records. Hilburn v.

Murata Elec. North Anerica, Inc., 181 F.3d 1220, 1229 (11th Cr

1999) (citing 29 C.F.R pt. 1630, App. § 1630.2(k) (1997)).
Regardl ess of whether the Petitioner proceeds under the
classification or msclassification theory, the Petitioner nust
show that the inpairnent indicated in the record substantially

limted one or nore of her major life activities.

15



35. The Petitioner did not identify any records, of the
Respondent or otherw se, indicating either that she was an
al coholic or that the condition substantially Iimted any of her
major life activities. The record evidence establishes that the
Petitioner was not substantially limted in any magjor life
activity as a result of her alcoholismor status as a recovering
al coholic. Accordingly, Western Steer is entitled to di sm ssal
of the Petitioner's FCRA disability or handicap clains to the
extent that those clains are prem sed on the theory that she had
a record of an inpairnent.

36. The Petitioner also cannot establish that she was
regarded as having an inpairnment under 42 U S. C. 8§ 12102(2)(C).
A person is regarded as having an inpairnment where he or she:

(a) Has a physical or nental inpairnment

t hat does not substantially Iimt major life

activities but is treated by a covered

entity as constituting such limtation;

(b) Has a physical or nental inpairnent

that substantially limts major life

activities only as aresult of the attitudes

of others toward such inpairnent; or

(c) Has none of the inpairnents defined in
this section but is treated by a

covered entity as having a substantially

[imting inpairnment.

37. To satisfy her burden of establishing a perceived

i npai rment under the FCRA it is not enough for Petitioner to

show t hat Western Steer regarded her as an al coholic; she nust

16



al so show that Western Steer regarded her al coholism as
substantially limting one of her mgjor life activities. See

Zenor v. El Paso Healthcare System Ltd., 176 F.3d 847, 859 (5th

Cr. 1999).

38. Moreover, to constitute a perceived inpairnment under
this regulation, the United States Court of Appeal for the
El eventh Circuit has explained that the inpairnment nust be

substantially limting and significant. Gordon v. E. L. Hanm &

Assoc., Inc., 100 F.3d 907, 913 (11th Gr. 1996), cert. denied

522 U.S. 1030 (1997). A "significant” inpairnent is "one that
is viewed by the enployer as generally foreclosing the type of
enpl oynment invol ved, not just a narrow range of job tasks." 1d.

(citing 29 CF.R 8 1630.2(j)(e) and Ellison v. Software

Spectrum Inc., 85 F.3d 187, 192 (5th Cir. 1996)). The El eventh

Crcuit has focused on the alleged inpairnent's effect upon the
attitude of others. 100 F.3d at 913.

39. The Petitioner does not contend that her al coholism
affected her ability to work or performany of her job duties.
Further, other than the Petitioner's contention that she was
criticized for her job performance, the Petitioner has no
evi dence that anyone at Western Steer believed she was unable to
work or performher job duties as a result of her alcoholism
Mor eover, the Petitioner acknow edged that she had no evi dence

t o suggest that anyone at Western Steer thought she was

17



foreclosed fromperformng a broad range of jobs. Absent such
evi dence, the Petitioner cannot establish that she was regarded
as having an inpairnent, thus precluding a finding in her favor

as to this elenment of proof of disability. See Sullivan v.

Nei man Marcus G oup, Inc., 358 F.3d 110, 118 (1st Cr. 2004).

40. Additionally, M. Waver's request that the Petitioner
submt to a nedical, drug, and al cohol test was entirely
reasonabl e in light of the behaviors that surfaced in the nonths
leading up to the Petitioner's suspension. Consequently, the
Petitioner cannot establish that Western Steer perceived her as
substantially limted in any mgjor life activity.

41. To establish a prinma facie case of age discrimnation,

the Petitioner nust adduce evidence: (1) that she was in a
protected age group and was adversely affected by an enpl oynment
decision; (2) that she was qualified for her current position or
to assume another position at the tinme of the adverse enpl oynent
action; and (3) by which a fact finder m ght reasonably concl ude
that the enployer intended to discrinmnate on the basis of age

in reaching the decision at issue. Earley v. Chanpion Intern.

Corp., supra at 1082 (11th Cr. 1990).

42. O her than her contention that M. Thonpson all egedly
asked the Petitioner if she was okay or why she was |inping, the
Petitioner acknowl edged that she has no other evidence to

suggest that she was discrimnated agai nst on the basis of her

18



age. Indeed, according to the Petitioner, it was the Florida
Commi ssion on Human Rel ations that included the reference to age
discrimnation in her charge, and no one at Wstern Steer nade
any comrents or engaged in any conduct that she construed as
discrimnatory on the basis of her age. Notably, it is

undi sputed that M. Waver and Ms. Lee are the sane age as the
Petitioner, and that M. Hatcher is older than the Petitioner.
Accordi ngly, because the Petitioner has not produced evidence
denonstrating that she was discrimnated agai nst on the basis of
her age, Western Steer is entitled to an order dism ssing the
Petitioner's age discrimnation claim

RECOMVVENDATI ON

Havi ng consi dered the foregoing findings of fact,
concl usions of |aw, the evidence of record, the candor and
deneanor of the w tnesses, and the pleadings and argunents of
the parties, it is, therefore,

RECOMVENDED t hat the Fl orida Conm ssion on Human Rel ations
enter a final order dismissing the Petition for Relief inits

entirety.
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DONE AND ENTERED this 10th day of July, 2006, in

Tal | ahassee, Leon County, Florida.

e

P. M CHAEL RUFF

Adm ni strative Law Judge

D vision of Adm nistrative Hearings
The DeSoto Buil ding

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

wwwv. doah. state. fl.us

Filed with the Cerk of the

Division of Adm nistrative Hearings
this 10th day of July, 2006.

COPI ES FURNI SHED,

Ki m Anne Brown
15113 Sout heast 25t h Avenue
Starke, Florida 32055

Melissa A Dearing, Esquire
Cof f man, Col enan, Andrews

& Gogan, P.A
Post O fice Box 40089
Jacksonville, Florida 32203

Ceci| Howard, General Counsel

Fl ori da Conm ssi on on Hunan Rel ati ons
2009 Apal achee Par kway, Suite 100

Tal | ahassee, Florida 32301

Deni se Crawford, Agency Cerk

Fl ori da Conm ssi on on Human Rel ati ons
2009 Apal achee Parkway, Suite 100

Tal | ahassee, Florida 32301
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NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Reconmended Order. Any exceptions
to this Recommended Order should be filed with the agency that
will issue the final order in this case.
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